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Introduction
Habitat destruction continues to present a serious threat to the future of priority species and habitats in
the EU and a vital tool to address this is implementation and enforcement of legal protections, including
use of the criminal law.
The 2015 EU State of Nature assessment1 reports that fewer than 1 in 6 habitat assessments recorded
favourable condition in the EU as a whole. Key pressures and threats included agriculture and modification
of natural conditions which affects terrestrial hydrology, or reduces habitat connectivity. In the marine
environment, modifications of natural conditions, resource use and pollution are identified as key
problems. Projected future threats include intensification of climate change impacts and the persistence of
underlying drivers of biodiversity loss.
The report outlines the need for greater ambition and the central role of implementing policy - including
effective management and restoration of Natura 2000 sites - in delivering biodiversity recovery. The EU
2015 State of the Environment Report2 and mid mid-term review of the EU biodiversity strategy3 also
recognise the need for full implementation of the Nature Directives to deliver improvements needed to
meet targets for halting biodiversity loss. The need for improved enforcement is highlighted. The high
number of responses calling for better implementation of the Nature Directives in the 2015 ‘fitness check’
consultation highlighted widespread public support for improved implementation of the Nature Directives,
which now has support from a majority of Member State governments.
Illegal habitat destruction is a key factor impacting on protected habitats, where damaging activities are
carried out without consent, or where there is failure of the regulatory process.
Use of the criminal law is vital to tackle environmental crime and a key component of effective
implementation and enforcement of the Nature Directives. The European Network against Environmental
Crime was created with the aim of improving the implementation and application of Directive 2008/99/EC
on the protection of the environment through criminal law and strengthening the work of the partners of
BirdLife Europe in the fight against environmental crime, making recommendations to improve the
protection of the environment through criminal law.
This report documents objectives and recommendations for tackling illegal habitat destruction in the EU
from the expert members of the European Network against Environmental Crime (ENEC) who attended the
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III European Workshop on Environmental Crime, held in Edinburgh on 26 February 2016. This workshop
was part of a project to create the ENEC, coordinated by SEO/BirdLife and the RSPB and funded by the
Criminal Justice Support Programme of the European Union.
The Action Plan has been drawn up through a participatory process with the organisations involved:
Association BIOM; Bat Conservation Trust; BirdLife Cyprus; BirdLife International; BirdLife Malta; BirdLife
Slovenia (DOPPS); BirdLife Suomi; Bulgarian Society for the Protection of Birds (BSPB); CMS; Czech Society
for Ornithology (CSO); European Network of Prosecutors for the Environment (ENPE); European Union
Action to Fight Environmental Crime (EFFACE); European Union Forum of Judges for the Environment
(EUFJE); Federation of Associations for Hunting and Conservation of the European Union (FACE); Hellenic
Ornithological Society (HOS); Hungarian Ornithological and Nature Conservation Society (MME); Lega
Italiana Protezione Uccelli (LIPU); Ligue pour la Protection des Oiseaux (LPO); Lithuanian Ornithological
Society (LOD); Nature And Biodiversity Conservation Union (NABU); Natuurpunt; Polish Society for the
Protection of Birds (OTOP); Portuguese Society for the Study of Birds (SPEA); RSPB; Scottish Natural
Heritage (SNH); SEO/BirdLife; SOS/BirdLife; Swedish Ornithological Society (SOF).
The recommendations for actions agreed by the members of the ENEC will be submitted to the Habitats
Committee and the Ornis Committee, to the Nature and Biodiversity Units within Directorate General
Environment, to the European Union Network for the Implementation and Enforcement of Environmental
Law (IMPEL), to the BirdLife Birds and Habitats Directives Task Force and to the expert group on Natura
2000 of the European Commission.

Legal framework
In May 1992, Governments throughout the European Union adopted legislation designed to protect
Europe’s natural resources. The legislation is called the Habitats Directive and it protects the most seriously
threatened habitats and species across Europe. It complements the Birds Directive adopted in 1979.
The Birds Directive requires the establishment of Special Protection Areas (hereafter SPAs) for species and
sub-species listed on Annex I of the Directive, and for migratory birds. SPAs are important for these birds
because they rely on them for breeding, feeding, wintering or migration.
The Habitats Directive requires Special Areas of Conservation (hereafter SACs) to be designated for other
species (not birds) (listed on Annex II of the Directive) and for habitats (Annex I). SACs are classified under
the Habitats Directive and provide rare and vulnerable animals, plants and habitats with increased
protection and management.
Together, SPAs and SACs make up Natura 2000, the largest ecological network of sites in the world. EU
Member States are required to manage and implement Natura 2000. Member States must take all
necessary measures to guarantee the conservation of habitats in SACs, and to avoid their deterioration and
the significant disturbance of species. The SPA network is necessary as part of Member State obligations to
conserve habitats which support wild birds.
According to the Birds Directive, Member States should take the necessary measures to preserve, maintain
or re-establish a sufficient diversity and area of habitat for all species of naturally occurring birds in the
European territory. Among these measures, it includes the creation of protected areas and the prohibition
of activities such as killing, capture or disturbance of these birds.
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Under the Habitats Directive and Birds Directive, Member States must also:
•

encourage the management of features of the landscape which are essential for the migration,
dispersal and genetic exchange of wild species (Habitats Directive);

•

take measures to conserve the habitats of all wild birds, and special measures to conserve the
habitats of Annex I and migratory birds (Birds Directive);

•

establish systems of strict protection for those animal and plant species which are particularly
threatened (Annex IV, Habitats Directive) and study the desirability of reintroducing those species
in their territory (Habitats Directive);

•

prohibit the use of non-selective methods of taking, capturing or killing certain animal and plant
species (Birds Directive and Habitats Directive).

However, Natura 2000 designation and protection is not intended to prevent all economic activities. The
aim of the Natura 2000 network is to protect living landscapes. Activities such as farming, fishing, forestry
and hunting can continue, as can major development projects providing they do not destroy the ecological
value of the site.
Furthermore, the continued function of the Natura 2000 network is also dependent on connectivity of the
network to many undesignated sites which are used by protected populations of birds and other wildlife.
Avoiding the creation of barriers to connectivity is also a necessary consideration in the planning of
developments, as protections apply beyond the boundaries of Natura 2000 sites.
Protection of the Natura 2000 network includes requirements to avoid deterioration and disturbance and
for scrutiny of plans and projects likely to affect these sites:
Article 6(2) of the Habitats Directive requires that: “Member States shall take appropriate steps to avoid,
in the [SPAs, SACs and listed SCIs] the deterioration of natural habitats and the habitats of species as well as
disturbance of the species for which the areas have been designated, in so far as such disturbance could be
significant in relation to the objectives of this Directive”.
Article 6(3) of the Habitats Directive requires that: “any plan or project not directly connected with or
necessary to the management of the site but likely to have a significant effect thereon, either individually
or in combination with other plans or projects, shall be subject to appropriate assessment of its
implications for the site in view of the site's conservation objectives”.
Article 6(4) provides derogation from the protection of Article 6(3): it allows exceptions to the protection
regime where there are no (less damaging) alternative solutions, the damage to the Natura 2000 site is
justified for Imperative Reasons of Overriding Public Interest and where compensation measures have been
secured to ensure the coherence of the Natura 2000 network.
Directive 2008/99/EC on the protection of the environment through criminal law (hereafter
Environmental Crime Directive) requires that protections apply to Natura 2000 sites through use of criminal
law. Relevant offences are those which can be included within Article 3(h) of the Environmental Crime
Directive, proscribing: “Any conduct which causes the significant deterioration of a habitat within a
protected site” as an offence, when committed unlawfully and intentionally or with at least serious
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negligence, requiring Member States to ensure such offences are punishable by effective, proportionate
and dissuasive criminal penalties (Article 5), and includes liability for legal persons (Article 6) with a
requirement for effective, proportionate and dissuasive penalties (Article 7).
Habitat within a protected site is defined under Article 2(c) as areas classified as an SPA or SAC pursuant to
the Birds and Habitats Directives.

Reports from the ENEC workshop
ENEC participants contributed to a qualitative analysis of causes of habitat destruction, identifying key
causes in their respective Member States and key areas of involvement for their organisations. Key causes
of illegal habitat damage identified were grouped in the following categories:
1. Land management
a) Agriculture
b) Forestry
c) Recreation and tourism
Under the land management category, key causes of damage to protected habitats identified were:
agricultural activities such as cultivation of protected grassland habitats and livestock farming; forestry
related activities; and recreation and tourism, including increased pressure from visitor numbers, or
activities such as hunting and associated game management.
Contributory factors included lack of due process to implement Article 6 of the Habitats Directive and lack
of transparency of decision-making, plus a lack of monitoring. Monitoring was a particular issue where
small-scale deteriorations of habitats in the wider surroundings of protected areas are a cause of
incremental damage over the long-term. Damaging CAP subsidies were identified as a key challenge,
requiring improved coordination of authorities and policies at EU level, for example, incentives to convert
meadows to arable land. A lack of environmental specialisation within the enforcement chain, from
enforcing authorities to judges was also identified as a significant challenge.
2. Exploitation of other natural resources
a) Water extraction and transfer
b) Mining and quarrying (coal, sand, peat, fracking)
c) Exploitation of the marine environment
Other key causes of damage resulting from exploitations of natural resources included water abstraction
and transfer, which present challenges for detection, ascribing liability and bringing successful cases, in
addition to problems of conflict with environmental protection obligations where long-standing consents,
or property rights apply. The difficulty of ascribing liability was also highlighted as a barrier to the
prevention of damage which results from diffuse pollution. ENEC participants reported limited use of
criminal law in water resource cases in many Member States. Similar issues were identified for mining and
quarrying related cases, where historic minerals rights were identified as one area where a lack of impact
assessment currently applies to Natura 2000 sites.
Political pressure was identified as a driving factor behind the consenting process in many cases, with
limitations of available EC guidance identified as a contributing factor to damaging consents, in addition to
corruption in some Member States. A lack of enforcement of mitigation, compensation and remediation
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was highlighted as an additional issue, plus the need for adequate financial bonds to be put in place to
secure these. Lack of public knowledge of the consenting process was identified as a barrier to the
reporting of illegal damage.
Effects on the marine environment included those resulting from disturbance, fisheries and shipping
activities such as anchoring. Lack of awareness of the boundaries of protected areas and a lack of
identifiable agency responsible for monitoring protected areas were highlighted as key issues.
A further area for focus identified was exploitation of resources which result in pollution or release of
invasive species, with key issues including the difficulty of ascribing liability, the potential for significant
delays between release and detection, and practical barriers to remediation, including feasibility and cost
considerations.
3. Urbanism & infrastructure
a) Recreation and tourism development
b) Drainage infrastructure
c) Major transport infrastructure
d) Industrial and energy developments
e) Housing
Recreational and tourism developments such as golf courses, marinas, hotels and shopping malls were
identified as a key cause of habitat damage in this category, which can result from poor understanding of
the legal framework and granting of necessary consents without requiring relevant assessments, or with
poor application of the assessment process. Political pressure to realise development commitments and
damaging incentives were identified as a further factor.
Drainage infrastructure was identified as a further key issue, in particular where such developments are not
considered against relevant legislation by enforcing agencies.
Government programmes and political priorities were identified as a driver of damaging development,
particularly for major infrastructure (such as transport infrastructure, industrial and energy developments,
and housing development) affecting areas which were previously sparsely populated. This can result in
illegal habitat damage where pressure to develop can contribute to inadequate application of legal
requirements.
A lack of strategic planning, poor quality assessments, lack of transparency in the decision making process
and lack of capacity of relevant authorities to adequately police development – particularly ecological
knowledge and capacity to scrutinise assessments – were identified as key factors which contribute to
damage associated with these forms of development.
Additional causes of habitat damage highlighted included large scale events, such as festivals and concerts,
and piecemeal small-scale urbanisation and encroachments on protected habitats which are not subject to
impact assessment.

Challenges for the policing of illegal habitat damage in the EU
Cross-cutting enforcement challenges were identified for the prevention of illegal habitat damage in the
EU. These included lack of provision for training in environmental policing throughout the enforcement
chain, with a need for increased specialist knowledge of habitats and their management requirements, plus
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the protection regimes which apply. Compounding factors include a lack of resources for inspection and
monitoring. At the courtroom level, the absence of definitions which can be applied to terms within the
Environmental Crime Directive were considered a further hindrance to effective application of the criminal
law.
Furthermore, in cases where prosecutions are brought successfully, huge inconsistencies are apparent
between the penalties applied in individual cases, with custodial sentences within the range 0-10 years and
fines which can range from nil, to 600,000 Euros, presenting very different levels of deterrent effect.
A key issue is that the identification of illegal habitat damage is complicated by a multitude of regimes and
consenting processes which can apply to activities which can cause habitat destruction. This presents
significant challenges for monitoring, detection and wider public awareness of illegal habitat damage,
compounded by exceptions which allow habitat damage under certain very limited circumstances, subject
to compensation and restoration requirements. There is a need to disentangle the causes of habitat
damage and appropriate legal routes to challenge under the following scenarios:
•

Illegal and unconsented habitat destruction or adverse effects on habitats caused without
any attempt to obtain the necessary consents from the correct Authorities;

•

Habitat destruction or adverse effects on habitats which result from consents granted
without requiring necessary assessments; and

•

Habitat destruction or adverse effects on habitats which result from consents which have
been granted on the basis of incorrect application of necessary assessments.

These present differing enforcement challenges and may be policed by different authorities, depending on
the approach taken in each Member State. Resolving cases involving granting of consents without the
necessary assessments, or with an incorrect application of those assessments generally relies on the
administrative courts. Therefore, greater support is needed for these courts.

Case studies presented at the Edinburgh workshop
A case example from Germany highlighted the potential of new monitoring technologies, where satellite
monitoring has been used to detect conversion of protected grasslands to cropland. It was noted,
however, that this technique still relies on a supporting network of contacts on the ground to refine and
verify the findings of remote sensing and relate these to applicable national consenting regimes. In the
example described, the conversion of grasslands to cropland was found to correspond with the recent
construction of a biomass power station in the region.
A case example from Spain highlighted the costs of inadequate assessments, where destruction of priority
habitats within a site protected for its Dupont lark population was wrongly consented for a windfarm
project. Authorisation granted for the construction of the associated power line across SPA and SAC
habitats was ruled illegal in a case brought by SEO/BirdLife. The windfarm remains partially constructed
within the protected areas, as a result of the poorly executed planning and authorisation process.
A further case example from Spain highlighted the serious consequences of carrying out damaging activities
without necessary consents, where the unauthorised construction of a motocross track within an SAC
resulted in a conviction and four year prison sentence.
A case example from Bulgaria identified the damaging effect of agricultural subsidies which conflict with
the requirements of protected areas. In this case, subsidies which favour conversion of pasture to arable
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farming are thought to be responsible for a 200,000ha reduction in the coverage of declared pastures over
a four year period (2007-2011). A compounding issue was the numerous and small nature of impacts, which
present a challenge to the authorities in terms of policing and applying protections from combination
effects. As a consequence, damage has been carried out over a large area in a relatively short period of
time, with uncertain potential for restoration.
A case example from Scotland highlighted damage to protected areas from surface mining, where failure to
ensure that adequate bonds were in place and maintained has resulted in the compensation and
restoration required by the consenting process not being delivered. In this example, a great majority of the
damage caused took place under consented operations which were supported by a full and detailed
restoration and management plan. As a result of the responsible companies going into receivership and
failure by the enforcing authorities to ensure adequate bonds were in place, the Scottish Government and
taxpayers have been left with the prospect of funding a multi-million pound restoration.
A further case example from England highlighted problems of inadequate implementation of the Habitats
Directive at the consenting stage, in the complaint raised to the EC over the inappropriate regulation of
game management which has damaged Natura 2000 sites. In this case, damage has occurred wholly via
inadequate application of the consenting system, including a lack of monitoring of implementation and
compliance where consents were granted. Since the workshop, the European Commission has issued a
Letter of Formal Notice against the UK Government in relation to the issues raised by this case.
A further case example from Scotland highlighted the contribution of NGOs to habitat restoration following
historic consented damage, where tax incentives for forestry during the 1970s and ‘80s resulted in the
inappropriate conversion of the ‘Flow Country’ (consisting of interconnected wetland and blanket bog
habitat) to commercial conifer forests. In this example, restoration carried out by the RSPB (NGO) is
contributing to the achievement of UK Government restoration commitments.
A case example from Poland highlighted benefits of involvement by NGOs and civil society, where
restoration which followed a large uncontrolled release of crude oil from a power station in 2014 which
contaminated the Vistula River was prompted by collaborative involvement of a number of Environmental
NGOs and resulted in a clean-up operation which prevented lasting damage of the SPA.

Objectives and recommendations to tackle illegal habitat damage
1. Improving implementation of EU Directives
Tackling diverse causes of illegal habitat damage via the multiple routes to challenge available must be
underpinned by protections required by the Nature Directives. Implementation of these Directives is
currently inconsistent and improving their implementation will be a crucial factor in the protection of
priority habitats within the EU. This includes a need for improved application of existing enforcement
powers and penalties and corresponding investment in improving the capacity of enforcing authorities.
Consented habitat destruction is a key issue in most Member States. It is necessary to ensure protections
are intrinsic to consenting processes for potentially damaging activities, including necessary investment to
ensure enforcing authorities, including the courts involved such as administrative courts, have sufficient
capability and access to expertise. This should include implementation of protections against small-scale incombination effects which can result in gradual deterioration and ensuring that any exemptions possible
under MS legislation comply with the requirements of the Birds and Habitats Directives.
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The continued function of the Natura 2000 network is dependent on connectivity with many undesignated
sites which are used by protected populations of birds and other wildlife. There is a need for greater
recognition of this functional linkage. Avoiding the creation of barriers to connectivity is also a necessary
consideration in the planning of developments such as roads, electricity lines and wind farms and there is a
need for greater consideration of the requirement to avoid or mitigate impacts on protected wildlife from
the outset of such projects.
Addressing fragmentation of the Natura 2000 network requires improved implementation of Article 10
obligations from the Habitats Directive to encourage measures which improve connectivity, including
increased recognition of the supporting role of habitats outside the boundaries of protected areas,
including habitat corridors and ‘stepping-stones’, which may include (but is not limited to) nationally
designated sites not currently protected as Natura 2000 sites. Fully protecting priority habitats in the EU
will also require completion of the Natura 2000 network, in particular for the marine environment.
Promotion of connectivity is in line with the mandates of CMS on the establishment of ecological networks
to address the needs of migratory animals.
In addition, many sites are not effectively managed and require improved management planning and
objective setting. It has been acknowledged that there is currently a species-focus for conservation at EU
level and in some cases there is a need for an appropriate basis of habitat restoration actions in species
recovery plans.
Political commitments, policies and incentives have been identified as a driver of habitat damage, in areas
such as development planning and agriculture. There is a need to reallocate those funds which incentivise
habitat damage and improve alignment with the Nature Directives throughout policy making, with better
targeting of incentives so that they can contribute to improving implementation.
Recommended actions for improving implementation of EU Directives
Action
Robust implementation of the Nature
Directives, including Article 6(2) of the
Habitats Directive.
Review of due process being applied
with respect to Article 6 of the
Habitats Directive in individual
Member States.
Completion of the Natura 2000
network and improvement of its
management.
Improved management planning and
objective setting for Natura 2000 sites.

Possible body in
charge
European
Commission,
Member States
European
Commission

European
Commission,
Member States
European
Commission,
Member States
Better implementation of Article 10 of European
the Habitats Directive to improved Commission,
coherence of the Natura 2000 network Member States
anchored within legislation, including
care for the connectivity between
Natura 2000 sites.

Main recipient

Timetable

Priority

Member States

Ongoing

High

Member States,
Enforcing
authorities

To
be High
initiated

Member States

Ongoing

High

Member States,
Enforcing
authorities
Member States,
Enforcing
authorities

Ongoing

High

Ongoing

High
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Review of species management plans
to ensure habitat restoration actions
feature as a basis where appropriate.
Review of damaging incentives.

European
Commission,
Member States
European
Commission

Member States,
Enforcing
authorities
Member States

Ongoing

High

To
be High
initiated

2. Improve monitoring of Natura 2000 site condition and focus attention on key areas where illegal
habitat destruction is worst
Monitoring of site condition emerges as a key factor in the protection of priority habitats and associated
species. Monitoring is necessary to provide suitable information about site condition; to ensure that
decision making about management and consenting is adequately informed, and to detect damage,
including gradual deterioration, which can result from a variety of factors. This must include follow-up
monitoring to ensure compliance with conditions attached to consents.
Monitoring relies on the public authorities in addition to civil society, including involvement of NGOs and
the wider public. Enabling successful monitoring and involvement of civil society requires measures to
increase knowledge of what constitutes an environmental crime. This should include clear and transparent
reporting requirements, to enable scrutiny of habitat monitoring and transparency of the consenting
processes. This might include, for example, guidance on determining Favourable Conservation Status for
protected features and conservation objectives for individual protected areas. This should be supported by
clear avenues for the reporting and recording of illegal activities, with a role for enforcing authorities in
robust checking of compliance, linked to the reporting system. Monitoring could be further improved
through targeted monitoring and surveillance which is linked to any history of non-compliance, in addition
to the use of new monitoring technologies, such as satellite data.
A particular need was highlighted for a review of monitoring requirements for protected areas in the
marine environment and regulation of collective liability issues with diffuse pollution.
Recommended actions for improving monitoring of Natura 2000 site condition and focus attention on
key areas where illegal habitat destruction is worst

Action

Possible body in
charge
Improving monitoring of Natura 2000 European
sites and of associated habitats and Commission,
their wider surroundings, including Member States
monitoring of compliance with
permitting conditions, and monitoring
to measure habitat damage over time.

Main recipient

Timetable

Priority

Member States,
Enforcing
authorities

Ongoing

High

Transparent reporting requirements to
increase public access to scrutinise
habitat monitoring and consenting.
Communication
and
education
programmes to increase public
awareness of what constitutes an

Member States, Ongoing
NGOs,
Civil society
Civil society
Ongoing

High

European
Commission,
Member States
Member States,
NGOs

Medium
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environmental crime.
Clear lines for the reporting and Member States
recording of illegal activities to the
correct authorities.
Robust compliance checking linked to Member States
the reporting system.
Targeted monitoring and surveillance. Member States

Use of new monitoring technologies.

Member States

Review of needs for marine European
environment, including regulation of Commission
collective liability issues with diffuse
pollution.

Enforcing
authorities,
Civil society
Enforcing
authorities
Enforcing
authorities,
NGOs
Enforcing
authorities,
NGOs
Member States

Ongoing

High

Ongoing

High

Ongoing

High

Ongoing

High

To
be High
initiated

3. Investment in monitoring and enforcement
There is a need for greater recognition of the impact of illegal habitat damage and costs to society as a
whole, including recognition of the cumulative impacts of individual cases of illegal damage, which should
be reflected in necessary investment in monitoring and enforcement to fully implement the laws protecting
priority habitats.
As detailed under proposal 2, improvements to monitoring and enforcement will deliver benefits which
accompany consistent and effective implementation of the Nature Directives. Investment must also
recognise that investigating environmental offences and proving liability to a criminal standard requires
equivalent rigour to the investigation of any other crime.
Capacity building is necessary throughout the enforcement chain, including provision of networking and
training opportunities for judges and prosecutors, in addition to improving the capacity of the police,
particularly where there are no dedicated specialists in environmental crime. These necessary measures
can be supported through greater use of proactive and targeted investigation, effective collaborations with
NGOs and other sources of expertise, and use of new technologies, such as satellite technologies which
allow tracking of land management, or fishing fleets.
Investment must also recognise the need for training and specialisation within the justice system. Where
consenting processes apply to prevent damage to protected habitats and associated species, there is a
need for improved enforcement of consents and conditions. Where consents are granted without full
application of the requirements of the Habitats Directive, there is a need for administrative courts with the
competence to assess the legality of consenting procedures and determine when decisions must be
annulled. Currently, in many Member States there is no availability of environmental specialists to support
this process.
Recommended actions for investment in monitoring and enforcement
Action

Possible body in Main recipient

Timetable

Priority
10

charge
Recognition of the importance of European
monitoring and enforcement of Commission,
requirements for protected areas and Member States
compliance with conditions, and the
need for funding of greater investment
in specialised enforcement.

Enforcement
authorities.

Ongoing

High

Capacity building within the whole European
enforcement
chain,
especially Commission,
specialization
and
training
of Member States
prosecutors and judges

Enforcing
Authorities

Ongoing

High

Improving the capacity of the police.

Police authorities

To
be High
initiated

Enforcing
Authorities

Ongoing

High

Enforcing
authorities,
NGOs

Ongoing

Medium

European
Commission,
Member States
Training and specialisation for European
enforcing authorities.
Commission,
Member States
Application of new technologies in Member States,
monitoring and enforcement.
Enforcing
authorities

4. Focus on the prevention rather than treatment of habitat damage
Investment in improved monitoring and enforcement will enable improved planning to prevent damage
and reduce the potential for damage to protected habitats. Remediation of damage to protected habitats
can be a costly and uncertain process and it is widely recognised that substantial cost savings can be made
via effective preventative measures.
Powers to prevent damage to protected habitats and associated species exist under the Habitats Directive,
including requirements to scrutinise plans and projects under Article 6 and there is a need for full
implementation of these provisions.
There is a need for increased powers for Judges and courts to issue injunctions to halt illegal activities and
to temporarily halt activities which present a risk of habitat damage.
The case examples highlight the scale and pace of damage which can occur as a result of inadequate
targeting of subsidies and there is also a need to prevent damaging incentives, including by linking sources
of public funding to obligations to take protective measures.
Regulation of collective liability issues including diffuse pollution remains a challenge for the authorities and
ultimately needs to identify mechanisms to shift the cultural acceptability of contributory practices.
Recommended actions to focus on the prevention rather than treatment of habitat damage
Action

Possible body in Main recipient
charge
Increased use of preventative powers, Member States
Enforcing

Timetable

Priority

Ongoing

High
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including powers under Article 6(2) of
the Habitats Directive and under the
Environmental Liability Directive.
Powers for Judges and courts to grant European
injunctions to halt illegal activities and Commission,
to temporarily halt activities where Member States
legality is uncertain.
Focus on laws which manage risk Member states
before it becomes damage to habitat.

Linking sources of public funding to European
obligations to take preventative Commission
measures
Cultural change to reduce acceptability Member States,
of practices which contribute to diffuse Industry,
pollution
NGOs

authorities

Judges, courts

To
be High
initiated

Judges,
prosecutors,
enforcing
authorities
Industry

Ongoing

Civil society

High

To
be High
initiated

Ongoing

High

5. Review of sanctions
The aims of the Environmental Crime Directive include the introduction of effective, proportionate,
deterrent criminal penalties in order to improve compliance with key EU environmental legislation,
including the Birds and Habitats Directives. An effective deterrent had not yet been achieved in many areas,
as demonstrated by new cases of damage to protected habitats regularly reported from the Member
States.
The ENEC project has identified wide variation in the maximum penalties available, including variation
between Member States and intra-state variation for different forms of environmental crime. These
highlight the need for harmonisation of the criminal penalties which can be applied, to achieve effective
protection of the environment throughout the EU. This should include EU-wide review of the sanctions
applied for illegal habitat destruction in individual MS and ongoing monitoring of these in a barometer-type
approach, to determine whether effective, proportionate and dissuasive penalties are being achieved.
Greater effectiveness of penalties may be achieved through improved application of the ‘polluter pays’
principle, relating sanctions to the damage caused. This should include ensuring sanctions which require
remedial action are available and applied, supported by necessary expertise to determine restoration
requirements, and follow-up monitoring and enforcement to ensure restoration is carried out. For less
serious offences, this might include use of educative community service, involving restoration, or similar
environmental awareness raising activities. However, the need remains to set precedents for the most
serious cases of environmental damage, including serious damage to protected habitats, which should
attract custodial sentences. Use of custodial sentences is thought to have reduced the incidence of
environmental crime in other areas, with a marked reduction in egg-collecting offences in the UK following
their introduction, for example. In all cases where successful prosecutions result in the application of
penalties, there is a need to ensure these are fully implemented and enforced.
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There is an additional role for all bodies involved to promote the outcomes of successful cases to maximise
the dissuasive effect of penalties applied, including use of forfeiture penalties, to increase this effect.
There is a recognised need for availability of administrative penalties which can be imposed by regulatory
bodies, including effective fines. The potential for NGOs to raise administrative challenges in cases of
habitat destruction is recognised and there is a need for links to criminal procedures where administrative
courts determine that an illegal activity or incident has occurred.
Recommended actions for the review of sanctions
Action

Possible body in Main recipient
charge
Recognition of the need for European
Member States
harmonisation of sanctions across MS Commission
and recognition of the role of
proportionality [in achieving the aims
of EU Directives], including review of
sanctions applied for Environmental
Crimes in individual MS.

Timetable

Priority

To
be High
initiated

Improved application of the ‘polluter European
pays principle’; ensuring that where Commission
prosecutions happen, remedial action
can be required and is included in
practice within sanctions applied,
allowing Judges to use the expertise of
the administration and NGOs to
determine remedial action.

Member States,
NGOs

To
be High
initiated

Use of educative community service (in European
the area of nature conservation) as a Commission
possible penalty for less serious
offences within the range of sanctions
available.

Member States

To
be Medium
initiated

Promote establishment of dissuasive European
penalties which relate minimum Commission
sanctions to damage caused, including
custodial sentences for the most
serious cases.

Member States

To
be Medium
initiated

Include and exercise powers to impose
forfeiture of the proceeds of
environmental crimes.
Highlighting key prosecutions and
penalties applied to increase their
deterrent effect.
Effective
sanctioning
including
ensuring implementation of sanctions

European
Commission

Member States

To
be High
initiated

European
Commission,
NGOs
European
Commission

Civil society

Ongoing

High

Member States

Ongoing

High
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imposed (including time in prison for
custodial sentences and ensuring
financial penalties are paid and that
restoration orders are complied with).
Provide links to bring criminal cases European
where cases initially raised in Commission
administrative courts.

Member States

To
be High
initiated

6. Improved collaboration between industries, NGOs and authorities
The public interest in cases of habitat destruction demands greater involvement of civil society in processes
which determine the fate of protected habitats. As part of a wider civil society, Non-Governmental
Organisations (NGOs) can play a vital role in the authorisation processes implementing Article 6 of the
Habitats Directive, if aided by requirements for transparent reporting of the decision making process and
monitoring. In some cases, this can include exercising rights for NGOs to bring forward cases.
Greater recognition is needed of the role NGOs can play in the enforcement process, especially within the
criminal enforcement track, including as a presence in criminal proceedings. NGOs can contribute vital
environmental expertise, particularly in Member States which do not have specialist environmental
prosecutors or judges, via provision of training, involvement as expert witnesses, provision of impact
statements, and valuation and specification of remediation requirements. NGOs can also contribute to
awareness raising and publication of case outcomes.
Greater recognition is also needed of the potential for habitat damage to impact on the work of NGOs and
for recognition of NGOs as recipients of damages for habitat destruction when acting as a civil party in a
criminal case.
Support from industries (for example, agriculture; forestry; energy, housing and industrial development;
extractive industries; tourism; fisheries; etc.) is desirable to achieve successful habitat management. It can
help to change perceptions of designations as a counter-incentive to good management and ensure that
the benefits of accompanying assessment processes are recognised, as a means to facilitate sustainable
development and avoid future costs. Recognition of those in industries who are taking a responsible and
lawful approach is necessary to improve compliance and there is an additional role for NGOs to work with
industry, where examples such as development of partnerships with extractive industry, can help to ensure
best practice is followed and showcased. This role can also extend to encouraging industry to include
habitat protection within their published Corporate Social Responsibilities.
Recommended actions for improved collaboration between industries, NGOs and authorities
Action

Possible body in Main recipient
charge
Support involvement of NGOs in the European
NGOs
enforcement process, recognising their Commission,
capacity to contribute to criminal Member States
proceedings.
Support NGO role in provision of European
training
and
expertise
to Commission,

NGOs

Timetable

Priority

Ongoing

High

Ongoing

High
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environmental
agencies.

law

enforcement Member States

Recognition of the role of NGOs as European
recipients of damages in cases of Commission,
habitat destruction.
Member States

NGOs

To
be High
initiated

Partnership development between NGOs
NGOs and industry and showcasing of
best practice to prevent habitat
damage.

Industry

Ongoing

Medium

Encourage recognition of habitat NGOs
protection within industry Corporate
Social Responsibility and profile-raising
of habitat protection with customers.

Industry,
Consumers

Ongoing

Medium
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